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I. OVERVIEW

A. Modification of Irrevocable Trusts

The Uniform Trust Code (“UTC”) and other state statutes ensure that no irrevocable
trust is truly immutable. This outline explores the various tools that permit settlors,
beneficiaries and/or trustees to modify the terms of a noncharitable, irrevocable trust
without court involvement. These tools include (i) nonjudicial settlement agreement
among interested persons, (ii) nonjudicial modification by consent of the settlor and
beneficiaries, (iii) unilateral action by the trustee to appoint (“decant”) trust assets to a
trust with different terms and (iv) division of the trust into separate trusts. This outline
also discusses the parties required to participate in each of the various modification
methods and the ability of a representative to act on behalf of a necessary party.
Judicial modification and modification of charitable trusts, including cy pres actions,
are beyond the scope of this outline.

The traditional method for modifying an irrevocable trust has been to request court
approval. This technique is often used and will continue to be used even when
nonjudicial techniques may be available. Trustees and their advisors are especially
likely to seek court approval when beneficiaries are unwilling to consent to a
proposed modification or when a trustee wants to ensure he is protected from future
liability. The primary problems with obtaining judicial approval of a trust
modification are time and money. A court proceeding generally requires at least a few
months and typically multiple attorneys are involved. Further, courts want to make
sure that all beneficiaries are represented in a court proceeding involving a trust. Most
irrevocable trusts have potential contingent remainder beneficiaries who are minors or
who are not yet born. In order to make sure that minors and unborn beneficiaries are
represented, a court will either appoint a guardian ad litem to represent these
beneficiaries or allow a virtual representative to represent these beneficiaries. Even
though the actuarial value of these contingent remaindermen may represent less than
one percent (1%) of the value of the entire trust, these beneficiaries are legally
entitled to have their point of view considered by the court. Even when the guardian
ad litem or virtual representative agrees with the proposed change, extra time and
expense is involved as identification, location and service on all contingent
beneficiaries often proves time consuming and expensive.

In addition to the additional time and expense, there is always a risk that a court will
not approve a trust modification. Courts have traditionally viewed their role as an
enforcer of the settlor’s intent. Even when the proposed change appears to be good
for all of the beneficiaries, courts are sometimes reluctant to make a change that is
contrary to the settlor’s intent. Prior to adoption of the UTC in North Carolina, its
highest court had held “‘the power of the court should not be used to direct the trustee
to depart from the express terms of the trust, except in cases of emergency or to
preserve the trust estate.’… ‘It must be made to appear that some exigency,
contingency, or emergency has arisen which makes the action of the court
indispensable to the preservation of the trust and the protection of infants.” Davison
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v. Duke Univ., 194 S.E.2d 761, 770 (N.C. 1973) (quoting Penick v. Bank of
Wadesboro, 12 S.E.2d 253 (N.C. 1940) and Redwine v. Clodfelter, 38 S.E.2d 203
(N.C. 1946)). In recent years, however, there has been a clear trend for courts to allow
more changes and to be more flexible.

As long-term trusts have become more popular, state laws have evolved to provide
specific tools that permit modification of trusts without court involvement. While
these laws vary considerably among states, many such laws are based on – or share
principles included in – the UTC.

B. Uniform Trust Code

1. The UTC governs the administration of all “express” trusts, which
include the transfer of property (during life or at death) from a settlor
to a trustee, a declaration of trust by a settlor, the exercise of a power
of appointment in favor of a trustee and a court-created trust. It does
not govern constructive trusts or resulting trusts. UNIF. TRUST CODE

§§ 102, 401 (2005).

2. Most provisions of the UTC are default provisions and contradictory
provisions in the governing trust instrument will supersede the
applicable statutory provision. Certain UTC provisions, including the
trustee’s duty to act in good faith, may not be avoided by conflicting
trust provisions. UNIF. TRUST CODE § 105.

3. The UTC was drafted by the National Conference of Commissioners
on Uniform State Laws, which last amended the UTC in 2005.

4. Twenty-three (23) states and the District of Columbia have adopted
some form of the UTC. Adoption of the UTC is under consideration
by three (3) additional states in 2012 (Maryland, Massachusetts and
New Jersey). A current list of jurisdictions that have adopted some
form of the UTC is attached hereto as “Appendix A.”

II. JURISDICTIONAL ISSUES

A trust’s governing law may have a substantial effect on which modification tools are
available to settlors and beneficiaries (and their advisors). Proper identification of the
correct governing law is especially critical in instances where the governing
instrument is silent or the law of one state governs the trust’s substantive terms while
the law of another state governs administrative matters. In some cases, it may be
advisable to move a trust’s place of administration in order to modify the trust.

A. Governing Instrument Designates Governing Law. Many trust instruments
will have governing law provisions.
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1. Where the trust’s governing instrument designates the law by which
the trust’s “meaning and effect” will be determined, such law controls
“unless the designation of that jurisdiction’s law is contrary to a strong
public policy of the jurisdiction having the most significant
relationship to the matter at issue.” UNIF. TRUST CODE § 107(1).

2. Similarly, a trust’s designated principal place of administration will be
respected as long as a “sufficient connection” with the designated
jurisdiction exists (e.g., a trustee is a resident of the jurisdiction; all or
part of the administration occurs in the designated jurisdiction). UNIF.
TRUST CODE § 108.

B. Governing Instrument Silent as to Governing Law. Some trust instruments,
especially testamentary trusts, do not have a governing law provision.

1. If the governing instrument is silent on the trust’s governing law, the
“law of the jurisdiction having the most significant relationship to the
matter at issue” will control the meaning and effect of the trust. UNIF.
TRUST CODE § 107(2). When determining which jurisdiction has the
most significant relationship to the matter at issue, consider factors
including:

a. Domicile of settlor, trustee and beneficiaries.

b. Location of trust property.

c. Relevant policies of interested jurisdictions and degree of
interest. UNIF. TRUST CODE § 107 cmt.

2. When an instrument is silent as to governing law, often “the law of the
trust’s principal place of administration will govern administrative
matters and the law of the place having the most significant
relationship to the trust’s creation will govern the dispositive
provisions.” UNIF. TRUST CODE § 107 cmt.

C. Trustee’s Ability to Change Governing Law

1. The UTC provides that “the trustee is under a continuing duty to
administer the trust at a place appropriate to its purposes, its
administration, and the interests of the beneficiaries.” As such, the
trustee may transfer the trust’s principal place of administration upon
60 days’ written notice to the trust’s qualified beneficiaries provided
that no qualified beneficiary objects to such transfer. UNIF. TRUST

CODE § 108(b)-(d).

As this provision of the UTC is a default provision, the terms of many
governing instruments will specifically permit the trustee to transfer
the trust’s place of administration (and may not require notice to the
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qualified beneficiaries or permit the qualified beneficiaries to object to
the transfer).

2. A trustee may use his power to transfer the principal place of
administration in order to subject the trust to a jurisdiction’s laws that
are more favorable to modification.

3. Many of the matters most often addressed by a modification are purely
administrative (e.g., trustee succession, court accounting requirements,
bond). Unless the trust instrument states that administration of the trust
is governed by the laws of a particular state, a transfer of the trust’s
principal place of administration should subject the trust to the laws of
the new jurisdiction with respect to administrative matters and will
permit the involved parties to take advantage of the new jurisdiction’s
nonjudicial modification procedures.

Example – Governing instrument specifies that South Carolina law
governs the validity and construction of the trust but also permits
Trustee to transfer the trust’s principal place of administration to any
state in which a qualified beneficiary resides. Trustee, Settlor and all
beneficiaries wish to modify the trust to add certain individuals to
serve as successor Trustee upon Trustee’s death or resignation. South
Carolina does not permit a nonjudicial consent modification under
UTC section 411(a), but neighboring North Carolina, the home of a
qualified beneficiary, allows such a consent modification. Trustee may
transfer the trust’s principal place of administration to North
Carolina, thus enabling Settlor and the beneficiaries to execute such a
consent modification setting forth successor Trustee provisions.

III. NECESSARY PARTIES AND REPRESENTATION OF PARTIES

A. Identification of Parties. The parties required consent to a proposed
nonjudicial settlement agreement or nonjudicial modification, or to receive
notice of a trustee’s decanting, vary depending on which tool is used but some
combination of the settlor(s), the beneficiary(ies) or the qualified
beneficiary(ies) and the trustee(s) will be involved in every nonjudicial
settlement agreement, nonjudicial modification, decanting or trust division.

1. Settlor: “a person, including a testator, who creates, or contributes
property to, a trust.” UNIF. TRUST CODE § 103(15).

a. A trust may have more than one settlor, in which case each
party is deemed to be the settlor of the portion of the trust
attributable to his own contribution, “except to the extent
another party has the power to revoke or withdraw that
portion.” UNIF. TRUST CODE § 103(15).
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b. A settlor need not be a natural person. A trust, estate,
corporation or other entity may be a settlor. UNIF. TRUST CODE

§ 103(10).

2. Beneficiary: “a person who (A) has a present or future beneficial
interest in a trust, vested or contingent; or (B) in a capacity other than
that of trustee, holds a power of appointment over trust property.”
UNIF. TRUST CODE § 103(3).

a. Almost any party who may benefit from the trust or appoint
trust property, now or in the future, is considered a beneficiary.
It does not matter how remote the possibility that such party
will actually receive trust assets.

b. Certain states specifically provide that permissible appointees
of a power of appointment are not beneficiaries for purposes
of such states’ trust codes. See N.C. GEN. STAT.
§ 36C-1-103(3)(a); FLA. STAT. § 736.0103(4). However, each
appointee of an exercised power of appointment is clearly a
beneficiary.

Example - Trustee may distribute trust property to Son during
his lifetime. At Son’s death, Trustee must distribute all or such
portion of the trust property to one or more of Settlor’s issue
(other than Son) and spouses of Settlor’s issue as Son appoints
in his will. Any property not appointed passes to Son’s issue,
per stirpes, and if none, to Settlor’s issue, per stirpes, and if
none, the trust property passes to Church.

Son, Son’s issue, Settlor’s issue and Church are beneficiaries
of the trust. None of the spouses of Settlor’s issue are
beneficiaries of the trust, even though one or more of them may
actually receive trust property.

3. Qualified beneficiary: “a beneficiary who, on the date the
beneficiary’s qualification is determined: (A) is a distributee or
permissible distributee of trust income or principal; (B) would be a
distributee or permissible distributee of trust income or principal if the
interests of the distributees described in subparagraph (A) terminated
on that date without causing the trust to terminate; or (C) would be a
distributee or permissible distributee of trust income or principal if the
trust terminated on that date.”

UNIF. TRUST CODE § 103(13).
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Example - Trustee may distribute trust property to Mary during her
lifetime. At Mary’s death, Trustee may distribute trust property to Bob
during his lifetime. At Bob’s death, the property passes to Carol. If
Carol is not then living, the property passes to Dave.

Mary, Bob and Carol are qualified beneficiaries. (Mary is a
permissible distributee of the trust property. If Mary’s interest
terminated today, the trust would continue and Bob would be a
permissible distributee of trust property. If the trust terminated today
due to the death of Mary and Bob, Carol would receive the trust
property.) Dave is a beneficiary, but is not a qualified beneficiary.

4. Trustee: “includes an original, additional, and successor trustee, and a
cotrustee.” UNIF. TRUST CODE § 103(20).

B. Representation of Parties. Representation rules are important for delivering
required notices and obtaining necessary consents.

1. Nonjudicial consent modification or nonjudicial settlement agreement
under the UTC requires either a subset of the beneficiaries (e.g., the
qualified beneficiaries) or all beneficiaries to receive notice of the
proposed action and/or to consent to it. With few exceptions, a
competent adult whose identity is known and who may be located
must receive notice or consent on her own behalf.

The interests of those beneficiaries who cannot receive notice or
consent on their own behalf due to age, incapacity, or uncertainty as to
identity or location must also be represented and protected.

Historically, a guardian ad litem was required for any party who could
not act for himself, thus adding substantial cost and delay to trust
proceedings. The UTC dramatically reduces the need for a guardian ad
litem. Instead, most minor, incompetent or unascertainable
beneficiaries may be represented in the modification or nonjudicial
settlement agreement by another party.

See Susan T. Bart & Lyman W. Welch, Virtual Representation
Statutes Chart maintained for the ACTEC website and attached hereto
as “Appendix B.”

2. Under the UTC, a party may not represent another beneficiary if a
conflict of interest exists between the representative and the
beneficiary. UNIF. TRUST CODE §§ 302 - 304. Some jurisdictions have
modified the UTC to permit representation of beneficiaries despite a
conflict of interest in limited circumstances. Those exceptions are
discussed more fully below.
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3. Notice to the representative has the same effect as notice to the
represented beneficiary. UNIF. TRUST CODE § 301(a).

4. Consent by the representative has the same effect as if the represented
beneficiary had given consent unless the represented beneficiary
objects to the representation before the consent would become
effective. UNIF. TRUST CODE § 301(b).

C. Actual Representation

Actual representation under the UTC permits an individual to represent a
beneficiary with respect to trust matters as a result of that representing
individual’s relationship with the represented beneficiary. Some actual
representatives are court appointed; others are not.

1. Representation within the family assuming no conflict of interest
exists:

a. A parent may represent his or her minor child or unborn
child unless a conservator or guardian has been appointed for
the minor child (in which case the conservator or guardian is
the representative barring a conflict of interest). UNIF. TRUST

CODE § 303(6).

State variations on familial representation include:

i. Representation of more remote descendants. Certain
states permit an individual to represent the individual’s
unborn issue in addition to the individual’s unborn
children. See N.C. GEN. STAT. § 36C-3-303(7); 20 PA.
CONS. STAT. § 7723(9); TENN. CODE ANN.
§ 35-15-303(6).

An individual may also be permitted to represent the
individual’s minor issue (as opposed to just the
individual’s minor children). See D.C. CODE
§ 19-1303.03(7) (“An individual may represent a
grandchild or a more remote descendent, whether born
or unborn, whom a parent may not represent and
bind”); 20 PA. CONS. STAT. § 7723(9); TENN. CODE

ANN. § 35-15-303(6).

ii. Priority between parents. In North Carolina and North
Dakota, if parents disagree as to the representation of
their minor child, priority goes to the parent who is also
a beneficiary of the trust in question or, if none, the
parent whose ancestor created the trust. If neither
parent is a beneficiary of the trust or a lineal descendant
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of the settlor, a guardian ad litem must be appointed.
See N.C. GEN. STAT. § 36C-3-303(6); N.D. CENT. CODE

§ 59-11-03(6).

iii. Custody. A Wyoming statute permits “a parent with
primary legal custody” to represent his minor or
incapacitated children if no court appointed guardian
exists. WYO. STAT. ANN. § 4-10-303(vi).

iv. Incapacitated adult children. New Hampshire permits
a parent and, in some instances, a grandparent, to
represent an adult child if such child is incapacitated (as
long as a conservator or guardian has not been
appointed by a court). N.H. REV. STAT. ANN.
§ 564-B:3-303(7).

2. Representation by fiduciary assuming no conflict of interest exists:

a. A conservator may represent the estate that the conservator
controls. UNIF. TRUST CODE § 303(1).

Note that the UTC uses “conservator” to refer to a court-
appointed representative of an individual’s property and estate.
UNIF. TRUST CODE § 103(5). Other jurisdictions may use
“guardian of the estate” or similar term to refer to such a
fiduciary.

b. A guardian may represent his ward if a conservator of the
ward’s estate has not been appointed. UNIF. TRUST CODE

§ 303(2).

The UTC uses “guardian” to refer to a court-appointed
representative of an individual’s health, welfare and personal
matters. UNIF. TRUST CODE § 103(7). Other jurisdictions may
use “guardian of the person” or similar terminology to refer to
such a fiduciary. While the terminology used to refer to a
“conservator” and a “guardian” will vary among jurisdictions,
the underlying intent is to give priority to the fiduciary charged
with managing the ward’s property matters.

c. An agent may bind the agent’s principal but only if the agent
has “authority to act with respect to the particular question or
dispute.” UNIF. TRUST CODE § 303(3).

d. A trustee may bind the beneficiaries of a trust. UNIF. TRUST

CODE § 303(4).
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Query whether this representation provision permits a trustee to
represent a competent, adult beneficiary whose identity and
location are known.

A state may prohibit the trustee from representing trust
beneficiaries if “the question or dispute involves the internal
affairs of the trust.” N.C. GEN. STAT. § 36C-3-303(4). As by
their nature most modifications involve the internal affairs of a
trust, this representation provision will not be useful for such
proceedings in those states. See also N.H. REV. STAT. ANN.
§ 564-B:3-303(5) (a trustee may not represent trust
beneficiaries “as to matters relating to the administration or
distribution of the trust”).

e. A personal representative of a decedent’s estate may
represent persons interested in the estate. UNIF. TRUST CODE

§ 303(5). But see N.H. REV. STAT. ANN. § 564-B:3-303(6) (“a
personal representative of a decedent’s estate may represent
and bind persons interested in the estate except as to matters
relating to the administration or distribution of the estate”).

3. Representation by certain power holders assuming no conflict of
interest exists:

a. The holder of a general testamentary power of appointment
may represent “persons whose interests, as permissible
appointees, takers in default, or otherwise, are subject to the
power.” UNIF. TRUST CODE § 302.

i. Note that section 302 excludes holders of a general
inter vivos power of appointment as permissible
representatives of those whose interests are subject to
the power. This exclusion is due to the fact that the
UTC provides that holders of a presently exercisable
general power of appointment or power of withdrawal
are functionally equivalent to the settlor of a revocable
trust with respect to the property subject to the power.
UNIF. TRUST CODE § 603(b).

ii. The rights of the beneficiaries of a revocable trust are
subject to the full control of the settlor, and the trustee
of a revocable trust owes an exclusive duty to the
settlor. Id. § 603(a). The permissible appointees and
takers in default of an inter vivos general power of
appointment are therefore owed no duty or protection
and representation of their interests is not necessary.
See Id. § 302 cmt.



3114965v4 99000.00108 SEM2-10-BH/CER

b. Additionally, certain states permit the holder of a power of
appointment to represent the takers in default of such
power of appointment despite the existence of a conflict of
interest. See, e.g., FLA. STAT. § 736.0302 (with respect to any
power of appointment, subject to some exceptions); MICH.
COMP. LAWS § 700.7302; MO. REV. STAT. § 456.3-302 (with
respect to a general or special testamentary power of
appointment); N.C. GEN. STAT. § 36C-3-302 (with respect to
an inter vivos or testamentary general power of appointment).

With respect to an inter vivos or testamentary general power of
appointment, the drafters of the North Carolina statute
“concluded that such a conflict of interest limitation was not
necessary since the power holder could appoint to the power
holder’s estate, his or her creditors or the creditors of his or her
estate.” N.C. GEN. STAT. § 36C-3-302 supp. N.C. cmt.

c. A significant number of states have extended this
representation provision to permit holders of special powers
of appointment to represent the takers in default of such
powers. See, e.g., ALA. CODE § 19-3B-302(b) (provided that no
conflict of interest exists); FLA. STAT. § 736.0302; MICH.
COMP. LAWS § 700.7302 (representation by holders of special
powers of appointment for limited purposes); MO. REV. STAT.
§ 456.3-302.

4. Representation by court-appointed representative:

a. If the court determines that an interest is not represented under
the above provisions, or “that the otherwise available
representation might be inadequate,” the court may appoint a
representative to represent “a minor, an incapacitated or
unborn individual, or a person whose identity or location is
unknown.” UNIF. TRUST CODE §305(a).

b. When making a decision on behalf of a represented
beneficiary, the court appointed representative may “consider
general benefit accruing to the living members of the
[represented] individual’s family.” UNIF. TRUST CODE

§ 305(c). Some states have extended this principle to all
non-court appointed representatives as well. See N.C. GEN.
STAT. § 36C-3-305(c).

D. Virtual Representation

Virtual representation under the UTC permits a trust beneficiary to represent
another beneficiary with respect to trust matters by virtue of the similar
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interests held in the trust by the representing and represented beneficiary. As
the representing individual will presumably act in his own self interest, his
actions will be necessarily protective of those beneficiaries whose interests are
substantially identical to his own.

1. “Unless otherwise represented, a minor, incapacitated, or unborn
individual, or a person whose identity or location is unknown and
not reasonably ascertainable, may be represented by and bound by
another having a substantially identical interest with respect to the
particular question or dispute, but only to the extent there is no
conflict of interest between the representative and the person
represented.” UNIF. TRUST CODE § 304.

2. Incapacitated adult

a. Section 304 permits an “incapacitated” beneficiary to be
represented by another beneficiary whose interest is
substantially identical to the interest of the incapacitated
beneficiary when no conflict of interest exists. This type of
virtual representation is likely to occur only when an adult
beneficiary has been declared incompetent by a court and the
court appointed guardian has a conflict of interest that
precludes actual representation.

Example – Father creates trust for the benefit of Son and
Daughter, his adult children. Bank currently serves as Trustee.
The family wants to modify the trust to provide if Bank as
Trustee resigns, Mother becomes Trustee. Son has been
declared incompetent by the court and Mother is his court
appointed conservator. Mother may not represent Son under
section 303(1) since she, as the proposed Trustee, has a
conflict of interest. Daughter, as a beneficiary whose interest is
substantially identical to Son’s and who does not have a
conflict of interest, may represent Son under section 304.

b. The limited application of virtual representation to
incapacitated adults is due to the fact that the UTC does not
define “incapacitated,” leaving the parties involved in a
modification or settlement agreement unable to determine
when an adult beneficiary who has not been adjudicated
incompetent may be represented under section 304. If
“incapacitated” applies only to an individual declared legally
incompetent by a court, such individual will have a court
appointed conservator or guardian. This conservator or
guardian presumably has priority to represent the individual
under section 303(1) or (2) unless a conflict of interest exists.
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3. “Unknown and not reasonably ascertainable”

a. Whether a beneficiary’s identity or location is unknown and
not reasonably ascertainable will generally be a question of
fact.

b. The identity and location of certain classes of future
beneficiaries, such as intestate heirs, however, are always
unknown and not reasonably ascertainable.

c. The personal representative of an estate may represent persons
interested in the estate under section 303(5). Presumably the
beneficiaries of an estate that does not yet exist may be
represented under section 304 because they are not reasonably
ascertainable.

Example – Trust provides for discretionary distributions to
Son, during his lifetime, and upon his death to his children
until the death of the last Grandchild. Upon the death of the
survivor of such Grandchildren, all trust property is distributed
to the estate of the last surviving Grandchild. Assuming there is
no conflict of interest with respect to the matter in question,
may an adult Grandchild represent the estate of the last
surviving Grandchild under section 304?

4. The UTC permits both horizontal virtual representation
(representation within the same class or level of beneficiaries) and
vertical virtual representation (representation of successive
beneficial interests).

a. “A common example of [horizontal representation] would be a
trust providing for distribution to the settlor’s children as a
class, with an adult child being able to represent the interests of
children who are either minors or unborn.” UNIF. TRUST CODE

§ 304 cmt.

b. While the Official Comments to the UTC clearly illustrate that
vertical representation is permitted, such principle is not
expressly stated. UNIF. TRUST CODE § 304 cmt. Several UTC
jurisdictions have codified the ability for a beneficiary to
represent successive beneficiaries (apparently even if those
beneficiaries are competent adults able to be identified and
located).

Alabama: “A presumptive remainder beneficiary may
represent contingent successor remainder beneficiaries with
respect to matters in which there is no conflict of interest.”
ALA. CODE § 19-3B-304(b).
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Pennsylvania: “Where property or an interest in property will
pass to a person, class of persons or both upon the occurrence
of a future event, but the property or interest in property will
pass to another person, class of persons or both upon the
occurrence of an additional future event, the person, class of
persons or both who would take upon the occurrence of the
first event represents the person, class of persons or both who
would take upon the occurrence of the additional event,
provided their interests are identical or substantially similar for
purposes of the particular trust matter.” 20 PA. CONS. STAT.
§ 7723(5).

District of Columbia: “To the extent there is no conflict of
interest between the representative and the person represented
or among those being represented with respect to a particular
question or dispute … a qualified beneficiary may represent
and bind any beneficiary who may succeed to the qualified
beneficiary's interest under the terms of the trust or pursuant to
the exercise of a power of appointment.” D.C. CODE

§ 19-1303.03(8).

Example – Grandmother has two adult children, Son and
Daughter. Son is unmarried and without issue. Daughter is
married to Husband and they have two children,
Granddaughter, age 20, and Grandson, age 6. A trust created
by Grandmother provides for discretionary income only
distributions to Grandmother’s children, during their lifetimes,
followed by discretionary income and principal distributions to
Grandmother’s grandchildren, during their lifetimes, and at
the death of all grandchildren, the trust property passes to
Grandmother’s living issue, per stirpes, and if none is living, to
her intestate heirs.

The beneficiaries wish to modify the trust provisions to remove
a corporate trustee requirement. Son, Daughter,
Granddaughter, Grandson, Grandmother’s unborn issue and
Grandmother’s intestate heirs are all beneficiaries. As adults,
Son, Daughter and Granddaughter must represent themselves.
Daughter may represent Grandson under section 303(6). Any
one of Son, Daughter or Granddaughter may represent
Grandmother’s unborn issue and intestate heirs, since they are
unknown and unascertainable and each of the adult
beneficiaries has a substantially identical interest to the
unborn issue and intestate heirs with respect to the question
and no conflict of interest exists.
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Now, the beneficiaries wish to modify the trust provisions to
permit discretionary principal distributions to Son and
Daughter during their lifetimes. Again, Son, Daughter and
Granddaughter must represent themselves. Daughter may not
represent Grandson, because a conflict of interest exists.
Husband may represent Grandson under section 303(6), even
though he is not a beneficiary of the trust. Granddaughter is
the only party who may represent Grandmother’s unborn issue
and intestate heirs under section 304 because she is the only
adult beneficiary without a conflict of interest as to the
particular question.

E. Bootstrapping Representation

1. May an individual representing a beneficiary under actual or virtual
representation rules also represent a party that the represented
beneficiary would be permitted to represent?

Example – Trust created by Father provides for discretionary
distributions to Son and Granddaughter (Son’s minor child). Father
wishes to modify trust to change trustee provisions and no conflict of
interest exists among any of the beneficiaries. Son is incompetent and
Mother is his court appointed conservator. Mother may represent Son
under section 303(1). If Son were competent, he could represent
Granddaughter, his minor child, under section 303(6). May Mother,
due to her representation of Son, also represent Granddaughter?

Example – Grandmother creates section 2503(c) trust for Grandson, a
minor. Trust property is distributable to Grandson at age 21 or, if he
dies before then, to his estate. In a consent modification to change the
trustee provisions, Mother, Grandmother’s daughter and Grandson’s
mother, represents Grandson under section 303(6). May Mother also
represent Grandson’s estate under section 304, the interest of which is
substantially identical to Grandson’s and as to which no conflict of
interest exists?

2. A Wyoming statute specifically permits a parent to bootstrap
representation: “A parent with primary legal custody may represent
and bind each of the parent's minor or incapacitated children if no
legal representative has been appointed by a court for that child,
unborn children of that parent, the unborn descendants of each child,
and each minor or incapacitated descendant of each child if no legal
representative has been appointed by a court for that descendant, to the
extent there is no conflict of interest between the parent and the person
or class of persons represented with respect to a particular question or
dispute.” WYO. STAT. ANN. § 4-10-303(a)(vi).
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3. The authors contend that, barring a conflict of interest and unless
specifically prohibited by statute, bootstrapping should be permissible.
Representation under the UTC seeks to protect the interest of a
beneficiary who cannot speak for himself and also to facilitate efficient
resolution of trust matters. Bootstrapping furthers both objectives.

As the representative is charged with considering the best interest of
the beneficiary represented pursuant to the statute (“Beneficiary A”),
the representative will act in a way that furthers Beneficiary A’s
interest. The interest of another beneficiary who could be represented
by Beneficiary A if Beneficiary A had capacity (“Beneficiary B”) must
necessarily be aligned with the interest of Beneficiary A (as
representation of Beneficiary B by Beneficiary A is predicated on a
lack of conflict of interest between the two under sections 302, 303
and 304 of the UTC). The representative’s decision on behalf of
Beneficiary A will also further or preserve the interest of Beneficiary
B.

Bootstrapping encourages efficient resolution of trust matters as it
requires the involvement of the fewest possible individuals and avoids
the delays and costs associated with identifying, locating and
communicating with additional representatives.

F. Priority among Representatives

1. The UTC specifically provides for certain representatives to take
priority over others. A guardian of the person may represent a ward
only if a conservator/guardian of the estate has not been appointed for
such ward. UNIF. TRUST CODE § 303(1), (2). A parent may represent
his minor child only if no conservator/guardian of the estate or
guardian of the person has been appointed for such minor child. Id.
§ 303(6).

Individual jurisdictions may also establish priority among
representatives. In the District of Columbia, a grandparent may
represent a grandchild or more remote descendant only if such
descendant’s parent is unable to represent her. D.C. CODE

§ 19-1303(7).

2. Where such priority is not stated or is not exclusive, however, may a
permissible representative (particularly a virtual representative)
leapfrog another representative (particularly an actual representative)?

The words “[u]nless otherwise represented” that begin section 304, the
virtual representation section, are not explained in the UTC and leave
open the possibility to use a virtual representative ahead of an actual
representative that is available. The issue of priority as between an
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actual and virtual representative may ultimately depend on the type of
actual representative involved. Some actual representatives are court
appointed (e.g., conservator or guardian of the estate for ward,
personal representative for beneficiaries of an estate). Unless a conflict
of interest exists between the court appointed representative and the
beneficiary being represented, a court appointed representative likely
will be determined to have priority. The authors contend that the words
“unless otherwise represented” should be limited to apply only to court
appointed representatives. This is because, as to non-court appointed
representatives (e.g., parent for minor child) a priority rule placing an
actual representative ahead of a virtual representative may not be in
the best interest of the beneficiary being represented.

Example – Grandmother creates a trust for the benefit of Daughter,
which pays her income for life. Upon Daughter’s death, the trust
property is distributed to Daughter’s issue. Daughter has two girls,
ages 19 and 13. Daughter wishes to modify the trust under section
411(a) to convert the income interest to a unitrust interest. Daughter
has a conflict of interest and cannot represent her minor child.
Daughter is divorced from the father of her children, who now lives
across the country, has no contact with his children and does not
financially support them. May the adult granddaughter, whose interest
is substantially identical to her sister, represent her sister pursuant to
section 304 even though the father has the capacity to represent his
minor child pursuant to section 303(6)?

IV. TOOL 1: NONJUDICIAL SETTLEMENT AGREEMENTS

When the desired modification does not violate a material purpose of the trust and
could be approved by a court, a true modification may be avoided and the desired
changes made by a nonjudicial settlement agreement under section 111 of the UTC.

A. When to Use? A nonjudicial settlement agreement is appropriate when the
desired changes do not violate a material purpose of the trust and all
“interested persons” are willing to sign the agreement. It is intended to be used
primarily for administrative matters rather than to modify dispositive
provisions.

B. Necessary Parties

1. All “interested persons” must be party to a nonjudicial settlement
agreement. An “interested person” is one “whose consent would be
required in order to achieve a binding settlement were the settlement to
be approved by the court.” UNIF. TRUST CODE § 111(a), (b). While this
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broad definition is not further clarified in the UTC, the “interested
persons” may include the following:

a. Trustee. The Official Comment to the Uniform Trust Code,
while not binding, provides the following consideration:
“Because of the great variety of matters to which a nonjudicial
settlement may be applied, this section does not attempt to
precisely define the ‘interested persons’ whose consent is
required to obtain a binding settlement as provided in
subsection (a). However, the consent of the trustee would
ordinarily be required to obtain a binding settlement with
respect to matters involving a trustee’s administration, such as
approval of a trustee’s report or resignation.” UNIF. TRUST

CODE § 111 cmt.

b. All beneficiaries--consent required.

c. Settlor. Consent not required if deceased. It is uncertain
whether the settlor, if alive, is an interested person and such a
determination may be specific to the facts of each case.

2. Certain UTC jurisdictions more specifically identify interested
persons.

Florida. “For purposes of this section, the term ‘interested persons’
means persons whose interest would be affected by a settlement
agreement.” FLA. STAT. § 736.0111(1).

Oregon. “For purposes of this section, ‘interested persons’ means any
settlor of a trust who is living, all beneficiaries of the trust who have
an interest in the subject of the agreement, any acting trustee of the
trust, and the Attorney General if the trust is a charitable trust subject
to the enforcement or supervisory powers of the state or the Attorney
General under [Oregon law].” OR. REV. STAT. § 130.045(1).

Wyoming. “For purposes of this section, ‘interested persons’ means
noncharitable beneficiaries eligible to receive current distributions
from the trust, the settlor, if living, the trustee and trust protector,
if any.” WYO. STAT. ANN. § 4-10-111(a) .

3. Unlike other UTC jurisdictions, Tennessee does not utilize the
“interested person” language and instead provides that the trustee and
qualified beneficiaries are the appropriate parties to a nonjudicial
settlement agreement. TENN. CODE ANN. § 35-15-111(a).
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C. Scope of Modification

“[I]nterested persons may enter into a binding nonjudicial settlement
agreement with respect to any matter involving a trust . . . to the extent it does
not violate a material purpose of the trust and includes terms and conditions
that could properly be approved by the court” under the UTC or other
applicable law. UNIF. TRUST CODE § 111(b), (c).

The UTC identifies the following (non-exclusive) examples of matters
permissibly addressed in nonjudicial settlement agreements:

1. Interpretation/construction of terms of trust.

2. Approval of trustee’s report/accounting.

3. Direction to trustee to refrain from performing a particular act or the
grant to trustee of any necessary or desirable power.

4. Resignation/appointment of trustee and determination of trustee
compensation.

5. Transfer of trust’s principal place of administration.

6. Liability of trustee for action relating to trust.

Despite the breadth of the phrase “any matter involving a trust” and the non-
exclusive nature of the list of matters, the authors do not believe that the
National Conference of Commissioners on Uniform State Laws (“NCCUSL”)
intended for UTC section 111 to be used to amend trust dispositive provisions.
Rather, UTC section 411, which sets forth specific rules governing the
modification of a trust, should be followed for these types of nonjudicial
modifications.

Only the first matter listed above could relate to a dispositive provision and it
involves a “clarification” rather than a modification. All of the other matters
concern administrative issues. A nonjudicial settlement agreement may not
violate a material purpose of the trust. Many amendments to dispositive
provisions would run afoul of this limitation. The comments to UTC section
111 state “a nonjudicial settlement cannot be used to produce a result not
authorized by law, such as to terminate a trust in an impermissible manner.”

Finally, UTC section 301(d) forbids a settlor from representing beneficiaries
with respect to modifications under UTC section 411. The purpose for this
rule is to prevent estate tax problems for the settlor. If NCCUSL intended
UTC section 111 to be used to modify dispositive provisions of trusts, settlors
would have also been precluded from representing beneficiaries with respect
to nonjudicial settlement agreements.
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Many states have identified additional matters that may be resolved by
nonjudicial settlement agreements. For example, Tennessee Code Annotated
§ 35-15-111(a) adds the following three matters to the list of six matters
identified by the UTC:

1. The extent or waiver of bond of a trustee.

2. The governing law of the trust.

3. The criteria for distribution to a beneficiary where the trustee is given
discretion.

D. State Law Limitations on Scope

While many jurisdictions follow the UTC by permitting most matters
involving a trust to be addressed by nonjudicial settlement agreement, others
limit the scope of matters that may be addressed by nonjudicial settlement
agreement.

North Carolina, for example, permits only certain specific administrative
matters to be handled by nonjudicial settlement agreement, including approval
of a trustee’s report/accounting, resignation/appointment of a trustee and
determination of a trustee’s accounting. N.C. GEN. STAT. § 36C-1-111(b). See
also FLA. STAT. § 736.0111 (stating that a nonjudicial settlement agreement
may not be used to produce a result not authorized by other provisions of [the
Florida trust code], including, but not limited to, terminating or modifying a
trust in an impermissible manner”); KAN. STAT. ANN. § 58a-111(c).

V. TOOL 2: NONJUDICIAL CONSENT MODIFICATIONS

Certain modifications do not require court approval. Modification of a noncharitable
irrevocable trust may be accomplished with a single “consent modification”
document if the trust’s settlor and all possible beneficiaries agree. UNIF. TRUST CODE

§ 411(a). The settlor and beneficiaries may agree to take any action with respect to
the trust’s terms – even if that action is contrary to the trust’s purpose.

Note that the UTC provides adopting jurisdictions with the option to require that a
court approve a modification to which the settlor and all beneficiaries have consented.
UNIF. TRUST CODE § 411(a). As judicial modifications are outside the scope of this
manuscript, the authors do not explore such alternate provision.

A. When to Use? A consent modification is best suited to trusts with a modest
number of beneficiaries and a settlor who is alive, all of whom agree about the
proposed action and are willing to execute the necessary consents.
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B. Necessary Parties

1. Settlor - consent required. If the settlor is deceased, a nonjudicial
settlement agreement or decanting will likely be the only nonjudicial
tools available to modify the trust.

2. All beneficiaries – consent required and Settlor cannot consent on
their behalf under actual or virtual representation rules. UNIF. TRUST

CODE § 301(d).

UNIF. TRUST CODE § 411(a). But see KAN. STAT. ANN. § 58a-411(a)
(permitting modification upon consent of the settlor and the qualified
beneficiaries).

In at least one jurisdiction, the Trustee is a necessary party. TENN. CODE.
ANN. § 35-15-441(a) (permitting modification upon consent of the trustee and
the qualified beneficiaries).

C. Scope of Modification. A consent modification has the broadest possible
power - it may be used to alter any provision of a trust even if the
modification is “inconsistent with a material purpose of the trust.” UNIF.
TRUST CODE § 411(a).

1. Most commonly, a consent modification will address administrative
matters, including trustee succession, trustee powers, etc.

Example - Husband establishes an irrevocable life insurance trust,
naming Wife as Trustee during his lifetime. Under the trust agreement,
a trust is established upon Husband’s death for the benefit of Wife and
Husband’s brother is successor Trustee. Upon Wife’s death, the trust
goes to the children of Husband and Wife. Several years later, it is
apparent that Husband’s brother is not a good choice as Trustee.
Husband, Wife and their children may agree to change the successor
Trustee to Wife’s sister.

2. While a trust’s dispositive provisions may be modified by nonjudicial
consent, practitioners must be extremely careful to analyze the tax
implications of such modification. (See section VIII, infra.)

D. Representation of and by Settlor

1. If the settlor is alive but unable to consent on her own behalf, her
power to consent may be exercised by:

a. An agent under a power of attorney if that instrument or the
terms of the trust expressly authorize the agent to act in such a
situation. UNIF. TRUST CODE § 411(a).
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b. The settlor’s conservator subject to court approval. UNIF.
TRUST CODE § 411(a).

c. The settlor’s guardian subject to court approval. UNIF. TRUST

CODE § 411(a).

2. In order to protect the settlor from adverse estate tax consequences, a
settlor may not represent a beneficiary for purposes of a consent
modification even if representation would otherwise be permissible
under the UTC. UNIF. TRUST CODE § 301(d). (See section VIII, infra.)

A settlor is not prohibited from representing a beneficiary in a
nonjudicial settlement agreement.

Most UTC jurisdictions have adopted this prohibition regarding settlor
representation of beneficiaries. See, e.g., N.C. GEN. STAT.
§ 36C-3-301(d). Several jurisdictions, however, including the District
of Columbia, Kansas and Utah do not prohibit a settlor from
representing a beneficiary in a consent modification. D.C. CODE

§ 19-1304.11; KAN. STAT. ANN. § 58a-301; UTAH CODE ANN.
§ 75-7-301. Practitioners must be particularly cognizant of possible
estate tax inclusion in those jurisdictions.

VI. TOOL 3: DECANTING

Modification of a trust by nonjudicial settlement agreement or consent modification
turns primarily on the desires and actions of a trust’s beneficiaries. Many state
statutes also allow the trustee of certain irrevocable trusts to modify the way a trust is
administered by distributing – or “decanting” – trust assets from the original
irrevocable trust to a second irrevocable trust with more favorable terms. This power
allows a single party – the trustee – to modify a trust without court involvement or
beneficiary consent.

The UTC does not provide for decanting and no uniform or model decanting statutes
exist. At least fifteen (15) states have adopted statutory procedures for decanting and
such statutes are under consideration in several other states. For a current list of such
statutes, see M. Patricia Culler, List of States with Decanting Statutes Passed or
Proposed maintained for the ACTEC website and attached hereto as “Appendix C.”

In states that have not enacted decanting statutes, a trustee’s power to decant may
exist under the common law. See, e.g., Phipps v. Palm Beach Trust Co., 196 So. 299
(Fla. 1940); In re Estate of Spencer, 232 N.W.2d 491 (Iowa 1975); Wiedenmayer v.
Johnson, 254 A.2d 534 (N.J. Super. Ct. App. Div. 1969). The states that have enacted
decanting statutes generally provide that such statute “shall not be construed to
abridge the right of any trustee who has a power of invasion to appoint property in
further trust that arises under the terms of the first trust or under any other section of



3114965v4 99000.00108 SEM2-22-BH/CER

this code or under another provision of law or under common law.” FLA. STAT.
§ 736.04117(7). See also, e.g., N.C. GEN. STAT. § 36C-8-816.1(g); TENN. CODE ANN.
§ 35-15-816(b)(27)(D).

While there are many variables among state decanting statutes, certain commonalities
exist. Representative statutes are discussed below, with a particular focus on North
Carolina, Tennessee and Florida. For further comparison of state decanting statutes,
see “State Decanting Statutes” prepared by U.S. Trust, Bank of America Private
Wealth Management, attached hereto as “Appendix D.”

A trustee’s exercise of the power to decant raises numerous income, gift, estate and
generation-skipping transfer tax issues and potential pitfalls. Several of those issues
are identified in section VIII, infra. The IRS requested public comment on these
associated issues in 2011. I.R.S. Notice 2011-101, 2011-52 I.R.B. 932. For an
exhaustive examination of these issues, and a proposed Revenue Ruling regarding the
same, see the comments submitted by ACTEC in response to such IRS solicitation.
Letter from Louis A. Mezzullo, President, Am. Coll. of Trust & Estate Counsel to
Internal Revenue Service (Apr. 2, 2012) (available at
http://www.actec.org/public/Governmental_Relations/Mezzullo_Comments_04_02_1
2.asp).

A. When to Use

1. Settlor is not alive and the intended change is beyond the scope of
nonjudicial settlement agreements in the jurisdiction.

2. Beneficiary consent is impracticable and/or impossible because of the
number of beneficiaries or a beneficiary’s unwillingness to consent.

3. Modification alters beneficial interests so that beneficiary consent is
inadvisable for tax purposes.

B. Necessary Parties

1. Trustee – consent required.

2. Qualified beneficiaries – notice may be required (See Paragraph E,
infra.)

C. Scope of Modification

The modification is effected when the trustee exercises a discretionary power
to distribute assets of one trust (often referred to as the “original trust,” the
“first trust” or the “distributing trust”) to another trust that contains the desired
provisions (often referred to as the “second trust” or the “receiving trust”).
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The trustee has virtually unlimited power to modify administrative provisions.
The trustee’s ability to modify dispositive provisions is determined by statute,
with certain commonalities among states.

1. No new beneficiaries. Only beneficiaries of the original trust may be
beneficiaries of the second trust. FLA. STAT. § 736.04117(1)(a)(1);
N.C. GEN. STAT. § 36C-8-816.1(c)(1).

Under certain statutes the second trust may give a discretionary
beneficiary of the original trust a power of appointment and the
permissible appointees of this new power of appointment may include
persons who are not beneficiaries of the original trust or the second
trust. N.C. GEN. STAT. § 36C-8-816.1(c)(8). This power is subject to
limitations concerning the rule against perpetuities and the suspension
of power of alienation, if applicable. See N.C. GEN. STAT. § 41-23.

2. Preserve certain characteristics for tax purposes

a. If contributions to the original trust have been excluded from
the gift tax by the application of section 2503(c) of the
Internal Revenue Code, the terms of the second trust may not
extend the trust beyond the vesting period in the original trust.
N.C. GEN. STAT. § 36C-8-816.1(c)(5). See also MO. REV.
STAT. § 456.4-419(2)(4).

b. If contributions to the first trust qualified for a marital or
charitable deduction for federal income, gift, or estate tax
purposes, the second trust may not contain any provision that,
if included in the original trust, would have prevented the
original trust from qualifying for the deduction or that would
have reduced the amount of the deduction. FLA. STAT.
§ 736.04117(1)(a)(3); N.C. GEN. STAT. § 36C-8-816.1(c)(4).

3. Preserve certain fixed beneficial interests

a. “The second trust may not reduce any fixed income, annuity,
or unitrust interest in the assets of the first trust.” FLA. STAT.
§ 736.04117(1)(a)(2); N.C. GEN. STAT. § 36C-8-816.1(c)(3).
See also TENN. CODE ANN. § 35-15-816(b)(27)(A)(i)
(prohibiting reduction of a fixed income interest).

b. If a beneficiary has a power of withdrawal (e.g., Crummey
withdrawal power) over the original trust property, then either
the “terms of the second trust must provide a power of
withdrawal identical to the power of withdrawal in the original
trust” or “sufficient trust property must remain in the original
trust to satisfy the outstanding power of withdrawal.” N.C.
GEN. STAT. § 36C-8-816.1(c)(6). See also MO. REV. STAT.
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§ 456.4-419(2)(6) (“The exercise of such authority does not
apply to trust property subject to a presently exercisable power
of withdrawal held by a trust beneficiary to whom, or for the
benefit of whom, the trustee has authority to make
distributions, unless after the exercise of such authority, such
beneficiary's power of withdrawal is unchanged with respect to
the trust property”).

c. May not accelerate future interest. “A beneficiary who has
only a future beneficial interest, vested or contingent, in the
original trust cannot have the future beneficial interest
accelerated to a present interest in the second trust.” N.C. GEN.
STAT. § 36C-8-816.1(c)(2). See also FLA. STAT.
§ 736.04117(1)(a)(1).

4. No violation of rule against perpetuities/permissible period of
restraints on alienation. The terms of the second trust may not extend
the permissible period of the rule against perpetuities that applies to
the original trust. See FLA. STAT. § 736.04117(3); N.C. GEN. STAT. §
36C-8-816.1(e)(2); TENN. CODE ANN. § 35-15-816(b)(27)(C).

This prohibition against extending the permissible period of the rule
against perpetuities applies even in states that have abolished the rule
against perpetuities.

For example, the rule against perpetuities no longer applies to North
Carolina trusts. However, the exercise of a trustee’s power to decant
trust property is subject to the state’s permissible period of restraints
on alienation. N.C. GEN. STAT. § 36C-8-816.1(e)(1)-(2).

D. Role of Trustee

1. Beneficiary as trustee

A beneficiary serving as trustee may be prohibited from exercising the
power to appoint or may be subject to additional limitations.

a. North Carolina provides that a trustee who is a beneficiary of
the original trust may not exercise this decanting power. The
decanting power may be exercised by:

i. If one or more co-trustees is not a beneficiary, the
remaining co-trustee or a majority of the remaining
co-trustees, or

ii. A special fiduciary appointed by the court with the
authority to exercise the power to appoint principal and
income under section 36C-8-816.1(b), if the remaining
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co-trustee or all of the remaining co-trustees are also
beneficiaries.

N.C. GEN. STAT. § 36C-8-816.1(d).

b. Under Arizona law, a trustee may appoint property to another
trust “regardless of whether a standard is provided in the
instrument or agreement … if the exercise of this discretion …
results in any ascertainable standard applicable for
distributions from the trust being the same or more
restrictive standard applicable for distributions from the
recipient trust when the trustee exercising the power
described in this subsection is a possible beneficiary under
the standard.” ARIZ. REV. STAT. ANN. § 14-10819(A)(4).

c. A Missouri statute provides that “[u]nless the exercise of such
power [to appoint] is limited by an ascertainable standard, no
trustee of the first trust may exercise such authority to make a
distribution from the first trust if:

i. Such trustee is a beneficiary of the original trust; or

ii. Any beneficiary may remove and replace the trustee of
the first trust with a related or subordinate party to such
beneficiary within the meaning of section 672(c) of the
Internal Revenue Code.”

MO. REV. STAT. § 456.4-419.2(2).

2. Distribution standard. A trustee’s power to decant trust property
hinges on his power to make discretionary distributions of trust
property.

a. A trustee may be required to have full discretion in making
distributions.

Florida: “Unless the trust instrument expressly provides
otherwise, a trustee who has absolute power under the terms of
a trust to invade the principal of the trust [may exercise the
statutory power to appoint trust property to another trust.] …
For purposes of this subsection, an absolute power to invade
principal shall include a power to invade principal that is not
limited to specific or ascertainable purposes, such as health,
education, maintenance, and support, whether or not the term
‘absolute’ is used. A power to invade principal for purposes
such as best interests, welfare, comfort, or happiness shall
constitute an absolute power not limited to specific or
ascertainable purposes.” FLA. STAT. § 736.04117(1)(b).
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b. Other states permit the trustee to decant if his power to
distribute is limited to a standard, but require that the
discretionary standard in the second trust be similarly limited.

North Carolina: If a trustee of an original trust exercises a
power of appointment to distribute principal or income that is
subject to an ascertainable standard, “then the power to
distribute income or principal in the second trust must be
subject to the same ascertainable standard as in the original
trust and must be exercisable in favor of the same current
beneficiaries to whom such distributions could be made in the
original trust.” N.C. GEN. STAT. § 36C-8-816.1(c)(7).

c. A trustee may exercise her power to appoint trust assets despite
a spendthrift provision, a prohibition on amendment or a
prohibition on revocation in the original trust. N.C. GEN. STAT.
§ 36C-8-816.1(e)(3). See also FLA. STAT. § 736.04117(5).

d. A trustee may exercise his power to appoint trust assets
“whether or not there is a current need to distribute” the assets
under the terms of the original trust. N.C. GEN. STAT.
§ 36C-8-816.1(b). See also MO. REV. STAT. § 456.4-419.1 (the
trustee may exercise her power to appoint if the trustee
“decides the appointment is necessary or desirable after taking
into account the terms and purposes of the first trust”).

3. Trustee liability

a. The power to decant is purely discretionary – a trustee does not
have a duty to decant under any statute.

“Nothing in this section is intended to create or imply a duty to
exercise a power to invade principal, and no inference of
impropriety shall be made as a result of a trustee not exercising
the power to invade principal conferred [by the Florida
decanting statute]. FLA. STAT. § 736.04117(5). See also MO.
REV. STAT. § 456.4-419.5; N.C. GEN. STAT. § 36C-8-816.1(g).

b. Beneficiary consent and/or release

i. A decanting trustee may be tempted to have the
qualified beneficiaries release the trustee from liability,
ratify the action or otherwise consent to the exercise of
the power to appoint assets – proceed with caution!

ii. Consent by a beneficiary may have significant – and
negative – gift tax consequences. (See section VIII,
infra.)



3114965v4 99000.00108 SEM2-27-BH/CER

iii. Consent by a beneficiary may also subject the second
trust to creditors’ claims by indicating that the
beneficiary has control over the trustee’s actions and
the disposition of trust assets.

iv. Beneficiary consent and/or release – if obtained at all –
should be limited to situations where decanting occurs
for purely administrative purposes.

c. Optional court approval

i. The trustee and/or a beneficiary may bring a proceeding
for the court to approve or disapprove a trustee’s
proposed exercise of the power to appoint. N.C. GEN.
STAT. § 36C-8-816.1(h). See also ARIZ. REV. STAT.
ANN. § 14-10819(D) (permitting the trustee to request
court approval “before or after the exercise of the
trustee’s discretion”).

ii. A trustee concerned about liability – and unwilling to
risk the consequences of beneficiary consent – may
consider seeking court approval.

E. Procedure

1. Identification of “second trust” to receive original trust assets. Most
states permit the trustee to appoint property of the original trust to a
trust already in existence or a trust created by the trustee, the initial
settlor or another individual for the express purpose of receiving the
original trust assets. N.C. GEN. STAT. § 36C-8-816.1(a)(3).

Example – Trust for Daughter and Son becomes irrevocable
upon Mother’s death. Bank, as Trustee, has power to distribute
assets to Daughter and Son in Bank’s discretion. Daughter
develops a medical condition which qualifies her for
government benefits subject to certain income limits. Bank may
create a special needs trust for Daughter and appoint
Daughter’s share of the original trust’s assets to the special
needs trust in order to protect Daughter’s share and allow her
to qualify for government benefits.

Several states, including Alaska and Arizona, prohibit the decanting
trustee from appointing to a trust existing under the original trust’s
governing instrument. ALASKA STAT. § 13.36.157(a); ARIZ. REV.
STAT. ANN. § 14-10819(A).

2. Notice to certain beneficiaries. Many states require the trustee to notify
in writing the trust’s qualified beneficiaries of the trustee’s plans to
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exercise his power of appointment. As addressed above, beneficiary
consent is never required and is often unwise. (See also section VIII,
infra.)

a. North Carolina, for example, provides that such notice must be:

i. Provided in a “manner reasonably suitable under the
circumstances and likely to result in receipt of the
notice.” N.C. GEN. STAT. § 36C-1-109(a).

ii. In writing.

iii. Provided at least 60 days prior to the effective date of
the exercise of the power to appoint.

iv. Accompanied by a copy of the instrument exercising
the power to appoint.

N.C. GEN. STAT. § 36C-8-816.1(f)(2). However, one or more
of the qualified beneficiaries may waive the 60-day notice
period by a written instrument delivered to the trustee.
N.C. GEN. STAT. § 36C-8-816.1(f)(3). See also FLA. STAT.
§ 736.04117(4).

b. Tennessee does not explicitly require that the trustee provide
notice (written or otherwise) to any beneficiary. TENN. CODE

ANN. § 35-15-816(b)(27).

c. While most states identify the recipients of the required notice
provisions with respect to the original trust, Missouri directs
that the required notice be delivered to certain beneficiaries of
the second trust: “the trustee of the first trust shall notify the
permissible distributees of the second trust, or the qualified
beneficiaries of the second trust if there are no permissible
distributees of the second trust, of the distribution.” MO. REV.
STAT. § 456.4-419.3

3. Exercise of power to appoint

a. A number of states do not set forth the logistical procedure to
decant trust property. See, e.g., ALASKA STAT. § 13.36.157;
ARIZ. REV. STAT. ANN. § 14-10819.

b. Jurisdictions that set forth the procedure for decanting
generally require the exercise to be made:

i. By a written instrument, signed and acknowledged by
the trustee
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ii. That is filed with the records of the original trust.

See, e.g., FLA. STAT. § 36.04117(4); N.C. GEN. STAT.
§ 36C-8-816.1(f)(1).

North Carolina further provides that the written instrument
must “set[] forth the manner of the exercise of the power,
including the terms of the second trust, and the effective date of
the exercise of the power.” N.C. GEN. STAT.
§ 36C-8-816.1(f)(1).

VII. TOOL 4: DIVIDING A TRUST

Many documents give the trustee the power to divide a trust into two or more
identical trusts. Likewise, UTC section 417 authorizes the trustee to divide a trust
into two or more separate trusts if the result “does not impair rights of any beneficiary
or adversely affect achievement of the purposes of the trust.” Even in states that have
not enacted the UTC, many of them have statutes that allow divisions of trusts.

A. When to Use? Trust divisions are useful to resolve disputes between
beneficiaries who have different objectives. Divisions can also be used to
sever a trust that has an inclusion ratio for GST purposes between 0 and 1. In
certain circumstances, divisions may facilitate a reduction in state income
taxes.

B. Necessary Parties.

1. Trustee -- the only necessary party is the trustee.

2. Qualified beneficiaries -- notice may be required. (See Paragraph D,
infra.)

C. Scope of Modification. The divided trusts do not have to be identical. UNIF.
TRUST CODE § 417 cmt. For example, a trust that benefits two children with
50% of the income distributable to one child for life and 50% payable to
another child for life can be divided into two equal trusts with one trust
payable solely to Child #1 and the income of the other trust payable solely to
Child #2.

D. Procedure. The procedure requires that the trustee first send notice to the
qualified beneficiaries. UNIF. TRUST CODE § 417. The division does not have
to be approved by the beneficiaries as the UTC does not give the beneficiaries
a veto power. UNIF. TRUST CODE § 417 cmt. However, as a practical matter,
the trustee will often request beneficiary consent before making the division.
The trustee should generally divide assets on a prorata basis, in order to
minimize potential income, gift and GST tax issues. Some states eliminate the
notice to beneficiaries requirement but require severance on a fractional basis
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with funding on either a prorata basis or a non-prorata basis which is fairly
representative of the net appreciation or depreciation of the assets. N.C. GEN.
STAT. § 36C-4-417(a)(2),(b).

VIII. TAX CONSEQUENCES OF USE OF TOOLS

A. Income Tax

1. Most nonjudicial modifications and settlement agreements will not
have income tax consequences other than the normal income tax issues
associated with distributions from trusts. However, there are a few
special situations to consider.

2. Subchapter S corporations. Trusts that are shareholders in a
subchapter S corporation, either as a qualified subchapter S trust
(“QSST”) or an electing small business trust (“ESBT”), must take care
not to jeopardize the corporation’s S election.

3. Grantor trusts. Consider whether a proposed modification will
trigger grantor trust status under Internal Revenue Code sections 671
though 679 of a previously non-grantor trust (or will terminate grantor
trust status of an existing grantor trust). Not only will a trigger or
termination shift income tax liability, but an inadvertent termination of
grantor trust status will preclude advantageous estate planning
transactions like sales to defective grantor trusts.

4. Uncertainties as to decanting. There are a number of open questions
regarding income tax treatment of a second trust receiving some or all
property of an original trust under a state decanting statute. For
example:

a. Is the distribution from the original trust to the second trust a
distribution under Internal Revenue Code sections 661 and 662
so that distributable net income is carried out to the second
trust?

b. Does the distribution of appreciated assets from the original
trust to the second trust cause any party to recognize gain under
Code section 1001?

c. Does the second trust receive the “tax attributes” of the original
trust (e.g., capital loss and net operating loss carryovers)?

For consideration of these and other income and transfer tax issues
related to decanting, see Letter from Louis A. Mezzullo, President,
Am. Coll. of Trust & Estate Counsel to Internal Revenue Service
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(Apr. 2, 2012) (available at http://www.actec.org/public/
Governmental_ Relations/Mezzullo_ Comments_ 04_02_12.asp).

5. Result of Trust Divisions. The income tax issues that apply to
decanting also apply to trust divisions. There may be different results
depending upon whether the original trust survives the division or
whether the original trust is terminated.

B. Gift Tax

1. To avoid a potential taxable gift, a beneficiary must be careful not to
consent to a modification that results in a transfer of all or some of his
beneficial interest to another beneficiary.

a. “[A]ny transaction in which an interest in property is
gratuitously passed or conferred upon another, regardless of the
means or device employed, constitutes a gift subject to tax.”
Treas. Reg. § 25.2511-1(c)(1).

b. Example - Father creates a trust under which the income is
distributed to Child during his life with the remainder
distributed to Grandchildren at the death of Child. Child
wishes to modify the trust to make the distribution of income
discretionary. Child has made a taxable gift to Grandchildren
equal to the value of his lifetime income interest in the trust.

2. “A transfer by a trustee of trust property in which he has no beneficial
interest does not constitute a gift by the trustee…” Treas. Reg.
§ 25.2511-1(g)(1).

An independent trustee may therefore consent to any modification or
settlement agreement, and may exercise his decanting power,
regardless of whether the action results in a shifting beneficial interest.

C. Estate Tax

1. Code Section 2036(a). The settlor’s consent to a modification under
section 411(a) of the UTC is not a retained power over the trust
property to render it includible in his estate under section 2036(a) of
the Internal Revenue Code.

“The value of the gross estate shall include the value of all property to
the extent of any interest therein of which the decedent has at any time
made a transfer … under which he has retained for his life or for any
period not ascertainable without reference to his death or for any
period which does not in fact end before his death … the right, either
alone or in conjunction with any person, to designate the persons who
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shall possess or enjoy the property or the income therefrom.” I.R.C.
§ 2036(a).

As the power to consent to a nonjudicial modification is bestowed by
statute – not retained by the settlor – it does not fall under Internal
Revenue Code section 2036(a). See PLR 200919010 (May 8, 2009).
The same rule should apply to a settlor’s consent to a nonjudicial
settlement agreement if the settlor is a necessary party.

2. Code Section 2038. “A decedent’s gross estate includes under section
2038 the value of any interest in property transferred by the decedent,
whether in trust or otherwise, if the enjoyment of the interest was
subject at the date of the decedent's death to any change through the
exercise of a power by the decedent to alter, amend, revoke, or
terminate … However, section 2038 does not apply … if the
decedent’s power could be exercised only with the consent of all
parties having an interest (vested or contingent) in the transferred
property, and if the power adds nothing to the rights of the parties
under local law.” Treas. Reg. § 20.2038-1(a).

Although a settlor’s consent to modification will not cause the trust
property to be includible in his estate under Internal Revenue Code
section 2038, her consent on behalf of another trust beneficiary
arguably would (as a power to revoke). For this reason, the settlor may
not represent a beneficiary in a consent modification pursuant to
section 411(a) of the UTC. UNIF. TRUST CODE § 301(d).

D. Generation-Skipping Transfer (“GST”) Tax

1. Consider the character of the trust for GST tax purposes. If it has an
inclusion ratio of zero for GST tax purposes or is exempt from the
provisions of Chapter 13 of Subtitle B of the Internal Revenue Code as
a grandfathered trust, care must be taken that the nonjudicial consent
modification, settlement agreement, decanting or trust division does
not jeopardize the trust’s GST-exempt status.

2. A nonjudicial consent modification, settlement agreement, decanting
or trust division of a grandfathered trust will not cause the exempt trust
to be subject to Chapter 13 if it is valid under applicable state law and
if it does not “shift a beneficial interest in the trust to any
beneficiary who occupies a lower generation (as defined in [Internal
Revenue Code section] 2651) than the person or persons who held the
beneficial interest” previously, and it “does not extend the time for
vesting of any beneficial interest in the trust beyond the period
provided for in the original trust.” Treas. Reg.
§ 26.2601-1(b)(4)(i)(D)(1).
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a. Modifications to effect purely administrative changes should
not affect the trust’s exempt status even if they indirectly
increase the amount transferred to a lower generation, for
example, by lowering administrative costs or income taxes.
Treas. Reg. § 26.2601-1(b)(4)(i)(D)(2).

b. However, remember to consider potential substantive
consequences of an administrative change. See Treas. Reg.
§ 26.2601-1(b)(4)(i)(E), Example (4) (where the change in trust
situs resulted in extension of the time for vesting beyond the
period set forth under the terms of the trust instrument).

3. The modification of a trust with a zero inclusion ratio should not
subject the trust to GST tax. The regulations applicable to the
modification of grandfathered trusts do not apply to trusts with a zero
inclusion ratio, but the IRS has ruled privately that action that would
not affect a grandfathered trust (e.g., modification) will not affect the
exempt status of a trust with a zero inclusion ratio. PLR 200743028
(October 26, 2007).

4. If a trustee of a grandfathered trust exercises his power to decant to a
new trust in a manner so as to shift a beneficial interest in the trust
property to a beneficiary occupying a lower generation, the trust will
lose its exempt status unless

a. “At the time the exempt trust became irrevocable, state law
authorized distributions to the new trust . . . without the
consent or approval of any beneficiary or court” and

b. The terms of the second trust do not “extend the time for
vesting of any beneficial interest in the trust in a manner that
may postpone or suspend the vesting, absolute ownership, or
power of alienation of an interest in property for a period,
measured from the date the original trust became irrevocable,
extending beyond any life in being at the date the original trust
became irrevocable plus a period of 21 years, plus if necessary,
a reasonable period of gestation.”

Treas. Reg. § 26.2601-1(b)(4)(i)(A).

The first state decanting statute was enacted in 1992 by New York,
well after a grandfathered GST trust could be created. A trustee will
satisfy the first prong of the above test only if the ability to decant
existed under the common law of the relevant state at the time the trust
became irrevocable.
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5. The IRS will no longer issue private letter rulings on whether a
trustee’s exercise of his power to decant results in the loss of GST
exempt status. Rev. Proc. 2011-3, 2011-1 I.R.B. 1 (2011).

6. Treasury Regulation § 26.2642-6 sets forth detailed rules regarding the
qualified severance of a trust with a mixed inclusion ratio into separate
trusts with inclusion ratios of one and zero. For a discussion of this
Regulation, see Marc A. Chorney, GST Qualified Severance
Regulations: Final and Proposed, ACTEC Journal – Winter 2007.


